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STATE OF NORTH CAROLINA 
 
COUNTY OF CUMBERLAND  

 IN THE OFFICE OF  
ADMINISTRATIVE HEARINGS 

FILE NO.: 17 BMS 02004  
 
NORTH CAROLINA BOARD OF 
FUNERAL SERVICE,  
 
   Petitioner, 
  v. 
 
CODY T. MCCAIN, HENRY COLVIN JR., 
and COLVIN FUNERAL HOME & 
CREMATORY,  
 
   Respondents. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RESPONDENTS’ JOINT MOTION TO 
CONTINUE HEARING and DISCOVERY 

 
NOW COMES Respondents Cody T. McCain (“McCain”), Henry Colvin Jr. (“Colvin”) 

and Colvin Funeral Home & Crematory (collectively “Respondents”), by and through counsel, 

pursuant to 26 NCAC 03.0118 and submit the following Joint Motion to Continue Hearing and 

Discovery (“Motion”). In support hereof, the Parties state as follows: 

1. Petitioner North Carolina Board of Funeral Service (“Petitioner”) initiated the 

present case by filing a Petition for Contested Case Hearing (“Petition”) in the Office of 

Administrative Hearings (“OAH”) on March 22, 2017. 

2. By order dated March 24, 2017, Chief Administrative Law Judge (“ALJ”) Julian 

Mann, III assigned ALJ Donald W. Overby to preside in this action. 

3. Pursuant to the March 24, 2017 Scheduling Order, the hearing in this matter was 

set for the week of July 17, 2017 in Fayetteville, North Carolina. 

4. Discovery in this matter was to be completed three (3) weeks prior to hearing. 

5. Dispositive motions were to be filed with OAH two weeks prior to hearing. 

6. On April 5, 2017, Petitioner’s counsel submitted an offer to settle, which was 

rejected by Respondents. 
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7. On May 2, 2017, Petitioner moved for Mediated Settlement Conference. 

8. Settlement Conference took place on May 24, 2017 at OAH with ALJ Fred G. 

Morrison, Jr. serving as mediator. 

9. During mediation, counsel for Petitioner advised that she had no authority to 

negotiate a settlement and only had authority to re-present the April 5, 2017 offer previously 

rejected by Respondents. 

10. In order to ascertain whether Petitioner would be open to negotiate settlement 

terms, Petitioner’s counsel advised that Respondents’ counsel would have to appear at the 

Petitioner’s monthly board meeting and present on the issues involved in the Petition. 

11. Respondent’s agreed to appear before Petitioner on either Tuesday, July 11 or 

Wednesday July 12, 2017, which was a week prior to the scheduled contested case hearing. 

12. The Parties additionally agreed to have mediation held open. 

13. On June 2, 2017, Petitioner served Respondent Colvin with its First Request for 

Admissions.  See attached Exhibit A. 

14. Petitioner served no other discovery and Respondents declined to serve Petitioner 

with discovery under an understanding that the Parties would file a joint motion to continue the 

trial out for the purpose of permitting the case to be settled. 

15. The purpose of delaying discovery until after the scheduled meeting with 

Petitioner was to avoid unnecessary litigation and litigation-related expenses given the chance 

for the Parties to reach a settlement. 

16. On June 12, 2017, as a result of telephone communication between the attorneys 

in the case, counsel for Colvin emailed a draft joint motion to continue to all other counsel in the 

matter for review.  See attached Exhibit B. 
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17. The following day, June 13, 2017, the Parties submitted a Joint Motion to 

Continue Hearing and Discovery (“First Motion”), as Respondents were scheduled to make their 

presentation before Petitioner on July 12, 2017.  See attached Exhibit C.1 

18. The Parties agreed that good cause existed to continue the matter.  Specifically, 

the Parties referenced: (i) N.C.G.S. § 150B-22, noting the State’s policy that disputes be settled 

informally; (ii) the lack of discovery; and (iii) the pending settlement presentation before 

Petitioner.  First Motion ¶¶ 9-10. 

19. The same day, in conformity with 26A N.C.A.C. 03.0112(f)(3), Colvin’s counsel 

sent to Petitioner’s counsel a schedule of reasonable compliance in which Colvin would respond 

to Petitioner’s First Request for Admissions by July 14, 2017, which was after the scheduled 

settlement meeting with Petitioner.  See attached Exhibit D. 

20. On June 15, 2017, an order was entered granting the Parties’ First Motion and 

setting the hearing in this matter to be heard “no sooner than the week of August 14, 2017.” 

21. On June 16, 2017, this case was reassigned to ALJ Augustus B. Elkins, II. 

22. On Friday, July 7, 2017 at 11:44 a.m., counsel for Petitioner confirmed that the 

settlement meeting would proceed on Wednesday July 12, 2017 at 9:00 a.m. See attached 

Exhibit E. 

23. At 2:12 p.m., Petitioner’s counsel informed Respondents’ counsel that Petitioner 

wanted to reschedule the meeting for Tuesday, July 11, 2017 because the scheduled meeting was 

the only item on the agenda for July 12, 2017.  Id. 

                                                 
1 The First Motion was submitted to the OAH electronic filing website on June 13, 2017 after 5:00 p.m., and was therefore not considered filed 
until the following day, June 14, 2017. 
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24. After Respondents’ counsel indicated that they had conflicts earlier in the week 

due to Petitioner’s presentation that the meeting was set for July 12, 2017, all counsel agreed to 

reschedule the meeting for Petitioner’s August 9, 2017 meeting. 

25. Given that mediation was held open, and the settlement meeting with Petitioner 

had not yet occurred, Respondents understood this case would be stayed until such meeting with 

Petitioner had occurred and the hearing would be continued. 

26. At no point did Petitioner’s counsel notify Respondents’ counsel of their intent to 

proceed with the hearing. 

27. With the circumstances being the exact same as existed when the Parties filed the 

First Motion, Respondents did not engage in discovery. 

28. On Friday, July 21, 2017, Counsel for Colvin submitted a second joint motion to 

continue so that the Parties could complete mediation, engage in discovery, and meet on August 

9, 2017.  See attached Exhibit F. 

29. Counsel for Petitioner declined to join in the motion, stating that no good cause 

exists for a continuance.  Id. 

30. The good cause circumstances that were put in the record by all the parties in the 

First Motion still exists; Petitioner has no basis to contradict its earlier presentation to OAH that 

good cause exists to continue the case and corresponding discovery deadlines. 

31. A continuance of the hearing in this matter and all deadlines set forth in the June 

15, 2017 Order Continuing Hearing and Amending Scheduling Order would be in the interest of 

justice, aid in judicial economy, and further the possibility of settlement, consistent with State 

policy as expressed in N.C.G.S. § 150B-22. 
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32. This Motion is filed for good cause and is not being filed for any improper 

purpose or to cause unnecessary delay. 

33. The Parties require additional time to serve discovery, for Respondents to make a 

settlement presentation before Petitioner, and for mediation to be completed. 

34. Respondents will be highly prejudiced if this Motion is not granted, given that 

they have not engaged in discovery, discovery closes today, and Petitioner’s actions in moving 

the settlement hearing and declining to join in the present Motion were all done with little notice 

and likely with the intent to prejudice Respondents and prevent them from having a fair and just 

hearing before OAH. 

35. Counsel for Respondent McCain has reviewed this Motion, agrees with its 

contents, and consent to its filing on his behalf. 

WHEREFORE, the Parties respectfully pray OAH: 

1. For a continuance of the hearing in this matter to the first available hearing date 

available to the Parties and open to OAH after the week of September 18, 2017;  

2. For a continuance of case deadlines set forth in the June 15, 2017 Order 

Continuing Hearing and Amending Scheduling Order and that the relationship to those deadlines 

and the new hearing date correspond with the prior deadlines in relationship to the prior hearing 

date;  

3. For mediation in this matter to be scheduled and completed; and 

4. For such other and further relief as OAH deems just and proper.  
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This the 24th day of July, 2017. 
 

 
/s/ Benn A. Brewington by permission  
Benn A. Brewington, III, Esq. 
N.C. State Bar No. 35186 
Brewington Law Group, PLLC 
434 Fayetteville Street, Suite 2330 
Raleigh, NC 27601 
Attorney for Respondent Cody T. McCain   

/s/ Quintin D. Byrd     
R. Jonathan Charleston 
N.C. State Bar No. 
Jose A. Coker 
N.C. State Bar No. 28478 
Quintin D. Byrd 
N.C. State Bar No. 44274 
The Charleston Group 
P.O. Box 1762 
Fayetteville, NC 28302 
Attorneys for Respondents Henry Colvin Jr., 
and Colvin Funeral Home & Crematory 
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STATE OF NORTH CAROLINA 
 
COUNTY OF CUMBERLAND  

 IN THE OFFICE OF  
ADMINISTRATIVE HEARINGS 

FILE NO.: 17 BMS 02004 
 
NORTH CAROLINA BOARD OF 
FUNERAL SERVICE,  
 
   Petitioner, 
  v. 
 
CODY T. MCCAIN, HENRY COLVIN JR., 
and COLVIN FUNERAL HOME & 
CREMATORY,  
 
   Respondents. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CERTIFICATE OF SERVICE 

 
The undersigned certifies that a copy of the RESPONDENTS’’ JOINT MOTION TO 

CONTINUE HEARING AND DISCOVERY was this day electronically served to the Office 
of Administrative Hearings using the Electronic Filing Service Provider pursuant to 26 NCAC 
3.0502, which will send an electronic notification to Petitioner as listed below: 

 
Christina Cress McLaurin, Esq. 
North Carolina Board of Funeral Service   
1033 Wade Avenue, Suite 108 
Raleigh, NC 27605 
cmclaurin@ncbfs.org 
Attorney for Petitioner 
 
Catherine E. Lee, Esq. 
Nichols, Choi & Lee, PLLC 
4700 Homewood Court, Suite 320 
Raleigh, NC 27609 
catherine@ncl-law.com 
clee@ncbfs.org  
Attorney for Petitioner 

Benn A. Brewington, III, Esq. 
Brewington Law Group PLLC 
434 Fayetteville Street, Suite 2330 
Raleigh, NC 27601 
bennbrewington@brewingtonlawgroup.com 
Attorney for Respondent Cody T. McCain 
 

 
  

mailto:cmclaurin@ncbfs.org
mailto:catherine@ncl-law.com
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This the 24th day of July, 2017. 
 

/s/ Quintin D. Byrd     
R. Jonathan Charleston 
N.C. State Bar No. 
Jose A. Coker 
N.C. State Bar No. 28478 
Quintin D. Byrd, Esq. 
N.C. State Bar No. 44274 
The Charleston Group 
P.O. Box 1762 
Fayetteville, NC 28302 
Attorneys for Respondents Henry Colvin Jr., 
and Colvin Funeral Home & Crematory 






























































